THE UNIFORM LAW ON THE INTERNATIONAL SALE OF GOODS: A CONFLICT OF LAWS IMBROGLIO* KURT H. NADELMANNf
Wrr little advance notice, American importers and exporters today face the discomforting possibility of being subject to a uniform law of world-wide application to the international sale of goods, rushed through at a diplomatic conference held at The Hague in April, 1964 . Under the covering convention the uniform law will become the general law of any state which ratifies the convention, and according to the uniform law's provisions, the courts of ratifying states must disregard all other applicable principles of conflicts of laws and apply the uniform law to all cases involving international sales. This regulation of the conflicts problem, further, is contained in a law which, far from having the unanimous approval of the delegations, met with the express disapproval of the United States delegation.
The sequence of events leading to this rather extraordinary development' shows paradoxically that the present crisis has arisen from highly commendable endeavors to bring greater security to international trade by unifying the law *Vith an appendix of the Hague Convention of 1955 on the Law Applicable to International Sales of Goods.
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1. The President of the Tenth Session of the Hague Conference on Private International Law recently attacked the convention in his opening address to that session:
[T]he recent conclusion of the two conventions relating to a uniform law on the international sale of goods and a uniform law on the formation of sales contracts furnishes a good example of the surprising difficulties that can arise in this domain [of unification of law]. These two conventions -said to be of July 1, 1964 -vhich, furthermore, carry as place of origin "The Hague" -prescribe especially the application of the uniform law to al international cases and thus forbid the application of the rules of conflict of laws. Not considering certain reservations which have been allowed, these conventions create a serious collision with the existing national conflicts systems and notably the convention on the Law Applicable to International Sales of Goods. on the international sale of goods. Only the law of negotiable instruments has been given higher priority than the law of sales in regional and international endeavors to attain uniformity. For negotiable instruments a high degree of uniformity has been achieved within, if not between, the common law area and that of the civil law. On sales law progress has been slower. Success has been limited to individual countries, like the 'United States with its Uniform Sales Act 2 -now superseded by the Sales Article of the Uniform Commercial Code 8 -and closely knit regions like Scandinavia, which has had a uniform sales law since 1905. 4 Unification of the law of sales can be approached in various ways. 'Unification can be attempted for all sales, or for international sales only. In the first case, a regional approach is possible and probably the best solution; in the second, a regional approach will fail if the concern is international, and not merely inter-regional, trade since it is unlikely that one region can impose its own "international" sales law on all other regions. For international sales a uniform substantive law is perhaps the ideal solution. If the ideal is beyond reach, the next best solution is an agreement on conflicts rules stipulating to what extent the national law of the buyer or that of the seller shall govern the contract, if the parties have not made their own choice of the governing law. An agreement on conflicts is necessary even with a uniform substantive law since no uniform substantive law is likely to cover all questions, and acceptance of a uniform law by all trade nations in the near future cannot be expected. In the case of bills of exchange and checks, the Geneva conferees of the early nineteen-thirties saw reason to create both a uniform substantive law and a set of conflicts rules. 5 But the fact that nations may be able to agree on a set of conflicts rules more easily than on a uniform substantive law suggests the wisdom of approaching conflicts first. Despite such counsels of wisdom, international sales is now the subject of a contest between promoters of a uniform substantive law and champions of a conflicts agreement. The outcome of the contest remains in doubt.
The conflicts partisans were given an early advantage because the International Law Association appointed a committee on sales during its 1924 2. At one time the Uniform Act was in force in 36 states and the District of Columbia. See 1 UNIFORu LAWS ANN. xv (1950). 4. An English translation of the "Scandinavian" Sale of Goods Act may be found in conference in Stockholm. 6 The Committee prepared a draft 7 of uniform conflicts rules for the 1926 Vienna Conference, and that Conference recommended that the draft be submitted to a diplomatic conferences whose task was to be the elaboration of a convention on the basis of the draft. 6 Under the convention the contracting parties are free to choose the law to govern the contract, but such choice must be enx-pressly made. T The Germans argued that according to custom a designation in a contract of a jurisdiction for litigation or arbitration implies choice of the law of that jurisdiction. 18 In view of the requirement in the convention of an express clause, the courts would be unable to honor this custom. Second, in the opinion of the Germans the convention had gone too far in providing for application of the law of the buyer. Under the convention the law of the seller normally applies, but when an order is received by the seller or his representative in the buyer's country the buyer's law applies. 19 The Germans asked that this exception be altered so that the buyer's law would be applicable only when the delivery of the goods is to be in his country and he can reasonably expect the goods to come from stocks held there.
20
The French Delegation vehemently opposed any change in the convention as approved in 1951.21 Their argument was technical: a convention signedthough not yet ratified -by a number of governments should not be reopened for discussion lest a bad precedent be set. The French were supported by most of the other delegations. The delegate of the United Kingdom expressed sympathy with the first point made by the Germans, 22 and the President of the Conference, speaking on behalf of the Dutch Delegation, favored a discussion of both points on the merits ;2 but only four nations -Germany, Austria, Switzerland, and Turkey -voted in support of the proposed re-examinaton"4 Accommodation on the Germans' first suggestion might have been easy, but the second objection raised basic policy questions. Perhaps for this reason, the fate of the convention remained long in doubt. Five ratifications were required to put it into effect :25 35 Five ratifications are required to put them into effect. 3 6 The conventions provide a procedure for amendment. After they have been in operation for three years, any contracting state can request the convening of a conference to revise the conventions or their appendices. 37 If the principal convention has not been ratified by five nations by May, 1968, under a recommendation proposed by the United States delegation and adopted at the closing session, the Rome Institute will appoint a committee to investigate what else can be done to promote the unification of the law of international sales.
38
Under the Sales Convention each state undertakes to incorporate into its domestic legislation the Uniform Law on the International Sale of Goods.89
The Uniform Law provides that rules of private international law otherwise applicable to international sales shall not apply to any situations which the Uniform Law purports to cover. 40 The law covers any contract entered into by parties with places of business (or habitual residences) in different states if the contract requires goods to be carried from the territory of one state to the territory of another, or if the acts constituting the offer and acceptance have been effected in the territories of different states, or if delivery of the goods is to be made in the territory of a state other than that within the territory of which the acts constituting the offer and the acceptance have been effected. 41 The convention allows states to ratify with certain reservations. A state can opt to apply the Uniform Law only to cases in which the parties to the contract have their places of business ( [ Vol, 74. 449 the reservation that the Uniform Law shall apply only in cases in which the Conflicts Convention requires application of that law. m 3 Any state may also ratify the convention with the proviso that it shall apply only to contracts in which the parties have chosen the uniform law as the law of the contract.
44
(The United Kingdom was the promoter of this reservation, which was adopted after substantial initial opposition.) Finally, two or more contracting states may declare that they agree not to consider themselves as different states within the meaning and for the purposes of the Uniform Law because they have the same or closely related sales law 4 5 and thereby exclude the application of the Uniform Law among themselves. (At least this was the apparent intention of the Scandinavian countries, sponsors of this exception.)
Reservations permitted by a convention usually reflect the quality of the work done and the degree of agreement actually reached. The reservations in the instant case suiggest that even apart from the conflicts issue, the thwo drafts of substantive law were in no way ready for final action at the end of the three weeks of consideration. 46 Domestic legislation usually requires many readings, 4 7 and there is no reason to believe that less study is required to produce an adequate text of a difficult international document of 101 articles in two languages. The proceedings of the conference, when they become available, will show the time limitations under which the conferees labored. Pressure was exerted by some delegations, especially those whose countries had been represented in the drafting committee, to bring the drafts to a vote. This would be the last chance, they intimated before the meeting, to obtain an international convention: otherwise "the Continent" or "the Common Market" would establish its own. That the United States had not participated 43 . SALEs CoNvm'moN, art. IV.
44. SALEs CoNvaTox, art. V. No ratification of the convention is required for this purpose. As provided for by Article 4 of the Uniform Law, the Uniform Law shall also apply "where it has been chosen as the law of the contract by the parties ... , to the extent that it does not affect the application of any mandatory provisions of the lay., which would have been applicable if the parties had not chosen the Uniform Law."
45. SALES CoNVwnoN, art. II(1). The declaration may also be made unilaterally; it will have effect unless rejected by the other state at the time of ratification. Id., art.
II(2)(3).
46.
[T]here has been amendment after amendment incorporated into this law whose consequences require considerable study, whose results are perhaps unforeseen, and whose consequences have been to load upon the drafting Committee a burden of which no group of men, even as brilliant as, for e.xample, Professor Tune, could in the preparation of the drafts made no difference to this group; the United States, it was argued, had expressed no interest in the venture at the conference held in 1951. Nor was the well-known fact that the American Commissioners on Uniform State Laws had only just begun a study of the drafts48 considered relevant. Unable to rally a sufficient number of delegations to support an adjournment, the United States delegation had little choice but to state for the record at the plenary session that, in its view, more time was needed to remove weaknesses from the draft and to produce a uniform law acceptable to the principal nations concernedA 0 An
An evaluation of the substance of the Uniform Law on the International Sale of Goods is a matter for the sales law specialists. This paper will confine itself to the conflicts problems created by that draft which are exemplified by some of the reservations in the Sales Convention. The reservation on which the United Kingdom insisted -that the convention may be ratified with the proviso that the Uniform Law shall apply only if it is chosen by the parties to the contract r1 0 -is unique in treaty law. The United Kingdom thus can ratify the convention, if for political reasons it so desires, without imposing the Uniform Law on its business community, which reportedly does not care for the project. 5 1 Ironically, a ratification with such a reservation counts for purposes of effectuating the convention like any other ratification. A problem of a slightly different type is reflected by the "contracting states" and "Conflicts Convention" reservations, which are designed to meet conflict of laws ob- [Vol, 74: 449 jections. Under Article 1, which defines the international sales to which the Uniform Law purports to apply, the law can be applied to cases brought in the courts of a contracting state regardless of whether either party to the contract has its business place (or habitual residence) in that state, or in any other contracting state, and regardless of whether the Uniform Law would be applicable under the conflict rules of the forum state. Thus, if a person in Canada sells goods to a person in the United States which goods must be shipped to the United States, in any subsequent disputes between the parties respecting the transaction either party can -notwithstanding the fact that neither the United States nor Canada has adopted the Uniform Law -take advantage of the law if its relevant provisions are more favorable to that party than the otherwise applicable law. The party merely brings suit in a "contracting" state which will automatically apply the Uniform Law. This result may be accomplished as long as the other party happens to have assets in a "contracting" state and presence of assets is a basis there for assumption of jurisdiction.
SALES,
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Such a shocking result is not the result of any oversight on the part of the draftsmen. At the Diplomatic Conference of 1951 attention was called to the then unsolved conflicts problems. One of the resolutions the conference adopted specifically called for further thought about territorial application of the draft law, with due regard to the conflicts problems discussed at the preceding month's session of the Hague Conference on Private International Law. But the drafting committee apparently ignored the admonition. In the report accompanying its revised draft of 1956, the committee noted -without advancing supporting reasons -that the Uniform Law applies in a court of a country which adopts the law even if the two parties to the contract have their domicile in countries that have not adopted the law." In their comments on the 1956 draft, Austria and West Germany strongly criticized this aspect of the draft. Austria duly noted the fact that presence of assets in a contracting state might become the only "connecting factor" with the Uniform Law and pointed to the incompatibility of such a result with general principles of conflict of laws and, in particular, with the conflicts rules agreed to at the Hague Conference on Private International Law.m Germany reported that its commercial circles had spoken out most forcefully against the application of the Uniform Law to a contract in which only one of the parties has its place of business (or habitual residence) in the territory of a contracting state. She 52. Presence of assets is a basis for in personam jurisdiction in, e.g, Germany, Aus- 
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therefore recommended limitation of the operation of the Uniform Law to cases in which both parties have their places of business (or residences) in contracting statesY 6 But the drafting committee remained undisturbed: it replied to the German objection :5 One Government wished to limit the application of the law; it wanted the law to come into operation when the parties have their places of business or their residences not "in the territory of different states" but only when they have them "in the territory of different contractinq states. The Committee wishes to emphasize that the application of the law to parties established or residing in the territory of non-signatory states when the court hearing the case belongs to a signatory state has not escaped its attention (see Report, p. 21, penultimate paragraph I). It continues to think that this application is desirable, inasmuch as the Uniform Law for international commerce contains rules which to the Committee appear superior to the national laws. Besides, the parties (to the contract] are always free to remove the applicability of the Uniform Law in accordance with Article 6. 58 The superiority attributed by the draftsmen to their own product is a more charming than convincing argument. The American lawyer is reminded of the excitement caused some years ago by the original version of the conflicts provision in the Uniform Commercial Code which would have made the Code applicable beyond what could be justified by accepted conflicts standards. 0 There, too, supporters of the provision pointed to the "superiority" of the Code saying that forcing it upon hesitant states would serve their best interests. 60 The spectre of a challenge of constitutionality ended that episode, 01 and the provision was rewritten. Unfortunately no such challenge is possible internationally, although states which provide for judicial constitutional review may have a problem on their hands.
2
Whatever the thoughts of the draftsmen, more puzzling still is the failure of the opposition at the conference, notwithstanding the preliminary objections made by their various governments, 0 3 to block adoption of a law in violation of accepted conflicts principles. It is said in explanation that the delegations were composed of specialists on sales law with little experience in conflicts. More important, probably, is the fact that the opposition was divided on the solution of the conflicts question. The controversy over the merits of the rules of the Conflicts Convention of 1951 illustrates the difficulty in agreeing on such rules. Even the motion to write into the Uniform Law the limitation that both parties to the contract must be in a ratifying state was lost on a tie vote.f A After this decision the only remedy which remained was inclusion in the covering convention of reservations with respect to the territorial application of the Uniform Law. But the reservations -that both parties must have their place of business (or their residence) in contracting states, or that the Uniform Law must be applicable under the conflicts rules of the Hague Conflicts Convention of 1951 -do not solve the problem. The convention may, of course, be ratified without any reservation; the fact that insertion of a territorial limitation into the Uniform Law was opposed by half of the delegations suggests a disposition on the part of at least some states so to ratify.
Whether five states will ratify the Sales Convention with or without reservation before the "deadline" of May 1, 1968, is a matter of conjecture. The violation of the rules of conflict of laws should suffice to cause governments and parliaments to pause and study the situation. Moreover, major and minor deficiencies in the Uniform Law itself will certainly be discovered after the text becomes more generally available. Nevertheless the pressures exercised at The Hague in April, 1964, will be continued and by the same group of persons, principally members of the drafting committee. Five ratifications are relatively easy to obtain from a group of twenty-eight states with heterogeneous interests, including such important trading centers as San Marino and Vatican City. Discussions concerning ratification among the Common Market countries have already been scheduled.
Professor Tunc, of the University of Paris, a leading promoter of the Uniform Act, has advanced the following illuminating arguments in favor of immediate ratification :65 It is the duty of the nations of Western Europe which were well represented on the drafting committee to set an example by prompt ratification, for application of the Uniform Law in practice is the only effective way of testing its merits. Furthermore, Professor Tunc argues, unless the civil law countries have adopted the Uniform Law prepared at The Hague, in any future efforts at unification they will be as "mere dust" in the face of the common law countries armed with their Uniform Commercial Code and their Sales of Goods Act. Professor Tunc does not wish his remarks to be taken as an assault on the "Anglo-Saxons," but, he argues, should the However, further consideration should be given to the possibility that unintended scope results in some circumstances. 65. Tunc, supra note 46, at 554. The arguments are contained in a report on the conference.
Uniform Law not be adopted now, the merits of the commercial practices of Europe as a whole, its conceptions of law and legal institutions, and even its style of drafting laws might be lost in the drafting of any future Uniform Law.
Furthermore, this statement from a leading French jurist who has to his credit, among other things, an outstanding work on the constitutional law of the United States, 60 is incorrect in conceiving of the project as initiated solely on the Continent. From its inception, England was a full partner in the project which was originally an endeavor to unify the law of international sales of all leading trading nations. 7 That was still the aim of the promoters at the 1951 Hague Conference, and such an authority as Dr. Ernst Rabel at that time saw good reason for hoping that a truly international agreement on a uniform law could be achieved. 68 But the grand old men passed away, and their successors do not seem to have looked at the project in the same way. Certainly they made no effort to re-examine the draft in the light of the drafting and nation-wide acceptance of the Uniform Commercial Code in the United States, and they thus ignored Dr. Rabel's admonition in his report on the 1951 Conference: "Many a conference has miscarried or produced unsatisfactory treaties because it was not sufficiently prepared by a complete supranational survey of the field." 0 9 Production of a generally acceptable text requires due consideration of the American law on the subject. Even if the resolution of 1951 did not provide for American membership on the drafting committee, American participation should have been secured informally. Due consideration of American views might have required major revisions of the draft, but there is no reason to believe that this could only have been accomplished at the expense of meritorious continental practices, as Professor Tunc asserts. Agreement on the most desirable rules for international sales contracts would call for "concessions" from all sides. American trade is as interested as any other in an agreement on uniform rules for international sales. And as far as the style of legislation is concerned, no country would bear the responsibility for a failure of the venture because of a quarrel about style.
Professor Tunc's appeal to Continentals as "civil lawyers" -as distinguished from "common lawyers" -is unfortunate. Daily experience within the Common Market shows that one cannot properly speak of a European "civil law" without qualifications. But Professor Tune's appeal is in the French tradition, and, because the French Codes have influenced many codifications, this approach is not without effect.
Hopefully, the fate of the Uniform Law, so important to international trade, will not be decided by appeals to legal traditions. Whatever the politics 
Ibid.
[Vol. 74 -449 of the moment, the needs of the trading community should be controlling. Since under the convention, a ratifying government is bound to the law for at least a year, 70 it behooves any country considering ratification to study it carefully in advance. A year is a long time to cripple the courts, without even considering the difficulties inherent in denouncing a multilateral convention.
A much less perilous alternative to ratification is actually available to any interested country. Without ratifyinj the convention, its legislature could enact the Uniform Law excluding the prohibition against the forum's application ot the state's normal conflicts rules or incorporating the substance of either of the two conflicts reservations. Avoiding both the problem of reciprocity and that of the inflexibility of a law adopted by ratifying a convention, the legislature would preserve its control over the law and amend it as it finds necessary. 71 Further, as in the domestic example of the Uniform Commercial Code, an international watchdog committee composed of the sponsors could be appointed by the Rome Institute to insure that uniformity is preserved -if necessary by amendments mutually agreed uponY 2 This would seem to be a much more realistic approach to unification of sales law, one which has been satisfactorily tested over a long period of time in the United States, in Canada, and also in Scandinavia.
In the United States, the immediate task is an investigation of the merits of the Uniform Law itself. According to the United States delegation to the April, 1964, Conference, the Uniform Law fails properly to balance the rights of seller and buyer in the light of the realities of trade practice, and it pays insufficient attention to the problems involved in overseas shipments. This indictment has not yet been substantiated. If found correct, positive proposals should be made for amendments to produce a more acceptable text This is essentially a task for the academic world working in close co-operation with American foreign trade; sponsorship by one of our national organizations may also be advisable. Whatever the immediate fate of the Uniform Law, it has its place in the evolving unification of the law of international sales and demands to be carefully studied. Mforeover, because of the possibility of early ratification of the convention by the minimum of five states, the task is urgent. If soon undertaken, foreign governments may await the results of the study before acting on the convention. In any case, the study will be of value to the Advisory Committee If efforts to prevent the ratification of the Sales Convention fail, American business will not be without alternative. Any party not desiring the Uniform Law applied to its sales contracts can follow the advice freely offered by the drafting committee and protect itself from possible application of the law by inserting into all sales contracts, whatever the domicile of other parties to the contract, a standard clause that the Uniform Law of the Sales Convention shall not govern the contract. Such a clause can stand as an appropriate memorial to a short-sighted attempt to impose upon the world a uniform law not agreed upon by its principal trading nations.
American business has still another immediate problem to cope with: the fact that the Conflicts Convention became effective in 1964 for seven states,. 7 The convention's provisions thus become a part of the general law of these states and of any subsequently ratifying state. 74 American business must consider its implications for international contracts. The rules of the Conflicts Convention specifically provide that parties to an international sales contract are free to choose the national law to be applied to disputes arising under the contract. 75 But the choice must be express or must appear without any doubt from the provisions of the contract. No useful general criteria can be offered on the advisability of making such an express choice, since everything depends upon the circumstances of the particular contract. Yet a party should certainly consider the possibility that a state which has ratified the Conflicts Convention may also ratify the Convention on a Uniform Law on the International Sale of Goods without reservation, or with the reservation that it will apply the Uniform Law if the rules of the Conflicts Convention require the application of that law.
If the unhappy consequences of these recent attempts to achieve uniformity have provided no other lessons, let us hope that they have at least taught us that the United States, far from being a by-stander, must take a lead in endeavors to unify the law on international sales. The world's greatest trading power must not leave the initiative to others. The legislation enacted in 1963 enabling the federal government to join the Hague Conference and the Rome Institute 76 is an expression of this newly-realized responsibility and thus This Convention shall apply to international sales of goods. It shall not apply to sales of securities, to sales of ships, or boats or aircraft which are registered, and to sales upon judicial order or by way of execution. It shall apply to sales based on documents.
For the purposes of its application contracts to deliver goods to be manufactured or produced shall be assimilated to sales if the party which assumes delivery must furnish the raw materials necessary to their manufacture or production.
A mere declaration by the parties relative to the application of a law or the jurisdiction of a judge or arbitrator is not sufficient to confer upon the sale international character in the sense of the first paragraph of this article.
ART cLE 2 A sale is governed by the internal law of the country designated by the contracting parties.
Such designation must be the subject of an express clause or it must result without any doubt from the provisions of the contract.
Conditions relating to the consent of the parties in regard to the law declared applicable are determined by that law. 
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However, a sale is governed by the internal law of the country where the purchaser has his habitual residence or where he has the establishment which gave the order, if the order was received in that country either by the vendor or his representative, agent, or travelling salesman.
In the case of a sale at an exchange or at a public auction, the sale is governed by the internal law of the country where the exchange is located or the auction takes place.
